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Re: Whether or not under
submitted fact= a real
property trensfer made
less than tvo vears he-
fore decedent's death
is subject to inheritance
tax by virtue of Article

Dear 3Sir: 7117, R.C.3.

You have asked for an opinion from this Depart-
ment 88 to whether or not the property described in your
request is subject to inheritasnce tax by virtue of Article
7177, R.C.8. We quote the following from your letter of
April 11, 1947:

"Mr. Albert M. Bitter died & resident
of Bexar County on January 23, 1946, and st
the proper time an inheritance tax report
was filed for his eastate. We are now examin-
ing the report and in our investigetion we
have found that the decedent in September of
1944, by deed conveyed to the Friars of the
Atonement, Inc., & religious organization in
New York, 943.45 acres of land in Bexar County,
and in consideration thereof said PFriars of the
Atonement, Inc. agreed to erect two churchea at
8 cost of not less than $35,000.00 each. The
time and plece, as well as the plans for erec-
tion of said churches, are st the diascretion of
the said PFriars of the Atonement, Inc.

"Furthermore, the Friars of the Atonement,

Inc. promises and agrees to pay to the said Al-

?ort M. Bitter the sum of $250.00 per month for
ife.

The copy of the instrument which you enclose and
to which you refer as "the deed" fails to show & place for
the grentor's signature. From the faots at our dispossl
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we cannot ascertain whether or not "the deed" was proper-
ly executed and delivered in complisnce with the require-
ments of Article 1288, R.C.S.; however, we will assume
for the purpose of answering your question that there was
an absolute and velid conveyance by Albert M. Bitter %o
the Frisrs of Atonemént, Inc. of all of his interest in
the property described by the instrument.

Prior to 1939 there was no provision in our
statutes for taxing trensfers made "in contemplstion of
deeth"™. At thet time the legislature inserted in Article
7117, Ch. V, Title 122, R.C.8., the following provision:

"Any trensfer made by & grentor, vendor
or donor, vhether by deed, grent, sale or
gift, shsll, unless shown to the contrery, be
deemed to have been made in contemplation of
desth and subject to the same tex as herein

rovided, 1f such trensfer is made within two

2) years prior to the death of the grentor,
vendor, or donor, of & material part of his es-
teste, or if the transfer made within such
period is in the nature of a finsl distribu-
tion of property and without adequate valua-
ble consideretion.”

This provision vas retained unchanged when Art-
icle T117 wes again amended in 1945,

The source of many of the provisions of Chapter
V, entitled "Inheritance Tax", lies in the Federel Ratate
Tax Act, 26 U.3.C.A. Int. Rev., Code, Ch. 3. The presump-
tion is that the legislsture knew of the construction
which had been given these provisions prior to their adop-
tion and therefore intended to sdopt the statute as ocon-
strued by the Pederal Courts. Blackmen v. Hansen, 140 T.
536, 169 S.W. 24 962, citing Bosrd of wWater Englneers v.
McKnight, 111 Tex. 82, 229 3.W. 30I; 39 Tex. Jur., p. 2ok
8 ; 8nd other suthorities. PFor this reason the Federal
cases decided under Section 811 (c) of the FPederal Act,
from which those parts of Article T1ll7 which are declsive
of this qQuestion are drewn, must be considered. Nor need
our consideration be limited to those Pederal cases which
were decided prior to 1939; for inssmuch &8s our courts
have not as yet construed that part of the '39 smendment
which provides that certain transfers if made in contempls-
tion of death ere taxable, the recent pronouncements of
the Federal Courts ere highly persuasive.
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Section 811 of Title 26, U.S.C.A., provides
that there shsll be included in valulng the gross estate
of 8 decedent "all property, both real and personsl, tan-
gible snd intangible, wherever situated except real pro-
perty situated outside of the United States . . ." to
the extent of the decedent's Iinterest, ss set out in the
subdivisions which follow.

Subdivision (¢), "Prenafers in contemplation of, or tak-
ing effect et death", reads as follows:

"To the extent of any interest therein
of which the decedent has at any time mede
a trensfer, by trust or othexmwlse, in con-
templation of or intended to take effect in
possession or enjJoyment at or after his death,
or of which he hes at any time made a trens-
fer, by trust or otherwise, under whioh he
has retained for his life or for any period
not ascertainable without reference to his
death or for any period which does not in
fact end before his death {1) the possession
or enjoyment of, or the right to the income
from, the property, or (2) the right, elther
alone or in ¢onjunction with any person, to
designate the persons who shsll possess or en-
joy the property or the income therefrom; ex-
cept in case of a bone fide ssle for an ade-
quate and full conaiderstion in money or money's
vorth. Any trensfer of & moterial part of his
property in the nature of a final disposition
or distribution thereof, mede by the decedent
within two years prior to his death without suoh
consideretion, shall, unless shown to the con-
trery, be deemed to have been made in contempla-
tion of death within the mesning of this sub-
chapter."

A striking and important difference between the

uoted provisions of Article 7117 and those of BSection

11 (o) lies in the fact that under the Federel lav "an
trensfer" which the decedent has "at any time made" i#
TaXaTIs 1f made "in contemplation of desath". The Texas
Statute is silent with regard to the taxing of “ln* trens-
fers" in contemplation of death except those made "within
two (2) yeers prior to the death of the grentor, vendor,
or donor".
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The transfer in question here was made within
the two year period. The Federal cases which have deslt
with the application of the rebuttable presumption (so
classified in many cases, for example, U.3. v. Wells
283 U.S. 102, 51 8. Ct. 447; Rea v. Heiner, & ¥ (2d] 389;
Myers v. Magruder, 15 F. Supp. 388) under the Federel law
5%3 wvhich were decided before 1939 should therefore be de-
¢isive unless other major variastions exist. It should be
noted at the outset, however, that those cases dealing
with trensfers in contemplation of death wade "at sny time"
are indispensable to sny study of the meaning of the phrese
"contemplation of death” as construed by the Federal courts.

Let us then examine the trensfer made by Mr. Al-
bert M. Bitter to the Friars of the Atonement, Inc. in the
light of the foregoing general statements.

First of all here we have a "trensfer" "made by
a grentor" "by deed" "within two (2) years prior to the
death of the grentor". So much is clear and indisputable. -

The preliminary inheritance tax report from
your flles and other informetion which you have given us
establishes that the value of the property trensferred
was approximetely $80,000 and that the estate left at
desth by Albert M. Bitter was worth approximately $35,000".
Thus at first glance there would seem to have been & trans-
fer "of a material part" of Albert M. Bitter's estate.

However, the statlistics cowpiled by Mr. Rdwund
M. Pavenstedt and given in the very excellent article Taxa-
tion of Trensfers in Contemplation of Death: A Proposal
¥or Abolltion, o¥ Yale L. ?. 70; to which we wIll reler
requently throughout this opinion, would indicate other-
wise. Mr. Pavenstedt says thet:

"As far as concerns the vague require-
ment that the trensfer must be of a 'material
part' of deocedent's property, the 137 cases
vhich mention the proportion of the gift to
the total eatate show the following meaning-
less resulta:
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"Gifts held to G@Gifts held
be not in con- to be in
templation of contempls -

death tion of death

-Less than 10% 8 3

108 to 20% 21 g
20% to 40% 18

ok to 60% 21 12

60% to go% 6 3

goﬁ to 80% 3 0

0% to 90% 8 4)

90% to 99% 6 4

10 8 5"

Thus there would seem to be no one guiding
Federal construction of this pert of the statute which
could be presumed to have been adopted at the time the
Texas statute was enscted; nor may omebe drawn by way
of persussive snalogy from the later Federal cases.
The failure of the Federal Courts to give more considere-
tion to the statutory requirement of the "meteriality” of
the part trensferred is, in the writer's opinion, easily
explained. In generel the rebuttable presumption crested
by the Federal statute adds little to the customary pre-
sumption in favor of the correctness of any determination

made by the Commissioner. Transfers in Contemplation of
Death, (previously cited); Weloh v. Relvering, 290 U.S.
TIT; 54 8. Ct. 8; Commissioner v. Helnlinger, o4 3. Ct.
249; 320 U.3. 467.” Sinde under the Federal act any trans-
fer regardless of its proportionate value to the vslue of
the total estate 1s taxsble if made in contemplation of
death, and since the finding of "taxability" by the Com-
missioner results in the sewe alloocation of the burden of
pProof as does the olause vhich crestes the rebuttable pre-
sumption, there is little excuse for making "materiality"
8 decisive factor vhen the transfer occurs within the two
year period. To do so would result in making it more dif-
ficult to impose a tax on transfers made during the very

period within whioh trensfers are presumptively made in
contemplation of death.

Under the Texas statute, however, the only trams-
fers whioch are taxable at all are those either of "a ma-
terial part" of the estate or "in the nature of a final
distridbution of property”. Therefore, the "materiality of
the part transferred seems an inescapable requisite to
the imposition of the tax where the trensfer is not as-
sailed as "being in the nature of a final distribution eta"
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This Department's Opinion 0-6678 discusses some
of the declsions from other jurlsdictions which have con-
strued the meaning of the word "meterial” as used in stat-
utes similar to the Texas statute. Various tests may be
applied, say the courts; for example, "the ratio the gift
bears to the whole estate is & very important factor,
éEh§71t is not per se the determining factor in each case.

e 8ize of the gift itself irrespective of the size of
the estate has a direct beering upon the answer." 1In Re
Stephenson's Bstate, 177 N.W. 579. Likewise to be con-
s{dered Is the time within which the estate could be dis-
posed of were the gifts continued. Chase's Executrix v.
Commonwealth, 145, S.W. (2d) 58. In general It 1s recog-
nized thst fﬂe question of materiality is & judicisl ques-
tion which must be determined from the facts eand circum-
stances of each case.

Applying the tests set out above to the facts of
this case 1t eppears that Mr. Bitter transferred spprox-~
imétely 4/5 of his total estate. Even had the estate been
a larger one the velue of the property transferred is siz-
able by any standard. The residue of the estate was not
large enough to support another such gift. Clearly the
requirement of "materiality" hss been met.

The Federal statute follows "meterisl part of
his property" immediately with "in the nsture of a final
distribution, ete.", 1.e., &8 further requirement has been
added to that of "meteriality" of the estate transferred.
This 13 not true of the Texas statute in which the word
"or" appears before the phrase "if the trensfer made with-
in such period 1s in the nature of s finel distridbution
of property end without adequate valusble consideration.”
As a result the Texas statute seems to be defining two
types of transfers, both of which are taxable 1f made in
contemplation of death. The trensfer in this case being
of the first type we need not determine whether or not it
was 8 transfer "in the nature of 8 final distribution of
property" nor pess on whether or not this phrase is to be
construed from the standpoint of the effect of the trens-
fer or from the intent of the trensferor.

The exemption which is"accorded transfers for
"adequate valuable consideration is contained only in the
clause which makes taxable transfers "in the nature of a
finsl distribution”; whereas in the Federsl statute the
exemption for "bona fide sale for an adequate and full
consideration in money or money's worth" 1s placed follow-
ing the enumeration of all the variocus transfers which
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811 (c¢) makes taxable. The last sentence of 811 (c),
vhich creates the rebuttable presumption, embodies the
exception by reference in the phrase "without such con-
siderstion®™. However, to deny the exemptive effect of
the phrase "without adequate valuable consideration” on
the type transfer first named in the Texas statute would
be to create an obviously unintended absurdity. We will
therefore next consider whether or not Mr. Albert M.
Bitter's transfer of & "materiazl part of his estate" was
made for an "adequate valuable consideration”.

Prior to the act of 1926 the Federsl statute
used the phrase "2 bons fide sale for feir considerstion
in woney or money's worth". This phrase was interpreted
in Perguson v. Dickson, 300 F. 961 (writ of certiorsri
denTed In . 8, 628, 45 8. Cct. 126). The
Court held that "fesir consideration" was " a considers-
tion which under all the circumstances ls honest, reason-
sable, and free from suspicion, whether or not strictly
tadequate' or 'full'”., One of the grounds given for the
holding wss that a previocus revenue 8ct hsd used the word
"adequate". Evidently displeased with this result Con-
gress before 1939 sgain changed the provision and the
phrese now used repeatedly by the Internsl Revenue Code,
26 U.S.C.A., Title 26, Sections 811 and 812 is "adequate
and full consideretion for money or money's worth". Al-
though, the-terms of the Texas statute "adequate val-
usble consideration” are not literelly those of the Fed-
eral statutes, under the holding of the PFerguson case,
the use of the word "sdequate" alone demands something
more by way of consideretion that "which under all cir-
cumstances 1s honest, resscnsble and free from suspicion”.

A "valusble consideretion” mey consist of
something other than the payment of money Kennedy Pasture
Co v. State, 196 3.W. 295. "Valuable™ means wmore
Eﬁgn Eanom{naI". The subject matter of the contrect and
its value to the parties concerned must be considered in
determining whether or not a "valuable consideretion" ex-
ists; however, it 1s not necessary that the conslideration

exchanged be of relatively equal value. Griffin v. Bell,
202 3. W. 1036, 1037.

Let us examine the various recitels in "the
deed” which set forth the consideration for this transfer.
A phrese ;n the second parégraph reads as followa:

"WITNESS: That the said Albert M. Bitter,
for and as an evidence of love and devotion for
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the Romen-Catholic Religion and the desire
to have the Romen-Catholic Relligion spread
to al% mankind, does by these presents, etc.,

If thlis phresse be construed as being the equiva-
lent of a statement that Albert M. Bitter made the con-
veyance "in consideretion” of "love and devotion" it is
vell settled that such consideration in certain circum-
stances mey be held to be "good" consideretion but that it
18 not "valuable" consideretion. Bouvier's Law Dictionary,
3rd Revision, page 612-613.

By the third paregraph of "the deed" "the Friars
of the Atonement, Inc. promises and agrees to pay the said
Albert M. Bitter, the sum of Two Hundred snd Pifty($250.00)
Dollars per month on the first dey of esach month, commenc-
ing July 1, 1944, and ending with the regular monthly pay-
ments next preceeding the death of the said Albert M.
Bitter". Whether or not an annuity constitutes sufficient
consideration within the meaning of the particular statute
has been considered in many decisions. In general, "the
decisive point upon which the result seems to depend is
« « « Whether or not the annuity to be paid the transferor
in consideration for the trensfer of the property at
least equals the economic value of the property trensferr-
ed. Assuming that this statement 1s correct, the test is
vhether or not considering all the c¢ircumstances, the
trensferor could have bought in the open market the stigu-
lated annuity in exchange for the property trensferred.

- 157 A.L.R. 995. See particularlg note on Updike v. Com-
missioner of Internsl Revenue, 838 F. (2d4) ng {wrlt of
certiorarl denled 301 U.S. 763).

At the time Albert M. Bitter made the trensfer
to the Friars of the Atonement, Inc. he was pest seventy
three years of age. Even assuming thet he was then in ex-
cellent health for s men of his age and that he had paid
the highest current msrket price, he could have purchased
an annuity to pay the amount the Frliars of the Atonement
agreed to pasy for spproximestely thirty-one thousand dol-
lars. Instead he trensferred property vorth eighty thou-
sand dollars., Thus as consideration for the transfer the
annuity would scaroely meet the old test of the Ferguson
case; 1.e., under all the cirocumstances it does not seem
to be "honeat, ressonable, and free from suspicion." It
falls far short of being the "adequate valuable oconsidere-
tion" requisite to gaining the exemption.
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Finally by peragraphs 5, 6 and 7 of "the deed"
the Frisrs of the Atonement, Inc. promise to erect two
memorisl churches at & cost of not less than $35,000
each. One church 18 to constitute a memorial "to the
honor of Mr. Albert M. Bitter and his relatives"; the
other, "to the honor of . . . Mrs. Albert M. Bitter
and her relatives.” The Friars of the Atonement prom-
1se to "diligently look to the erection of both Churches
as soon 88 they can convenlently do so after sale or in-
come from the aforementioned progerty makes thils proce-
dure finsncially possible;" but "the time and place '
s + « 8ve 8t the discretion of The Father General of the
Friars of the Atonement, Inc. in consultation with his
Boerd of Directors.”

' Many Federesl cases have dealt with the deducti-
bility of decedent's unpeid pledges to charitabdle, reli-
gious or educationsl institutions. The analogy between
that problem and the one we are here considering is ob-
vious. Although it is generslly conceded that & pledge
mede in consideretion of a stipulated application or use
of the property trensferred is suffioiently supported by
consideration to constitute a valid contract, most of the
cases have held that this was not suffiocient to meet the
requirement of 303 (a) (1) which allowed exemptions for
olaims, etc., against the estate, ete., if for en "ade-
quate and full oonsideration for money or money's worth."
157 A.L.R. 1015. The two leading cases which resch this

esult are Porter v. Commissioner of Internal Revenue
1932, C-c. . . ' rm ng
B.T.4. (F) 1016, affirmed in (1933) 288 v.S. 436, 77 L.
Bd. 880, 53 8p. Ct. 451) end Taft v. Commissioner of In-
ternal Revenue (1338) 304 U.8T 3517 b8 8. Ct. 89§. (The
Revernue AGT ol 1942 changes this and grants exemption if
the emount would have been exempt as & charitadble be-
quest; but the past holdinqs are still authority getier-
ally for vhat constitutes "adequate and valuable considera-
tion for money or money's worth.")

Nor does the agreement to erect the churches,
eta., together with the payment of the annuity constitute
"gdequite valuable. consideration.” %o so hold would in
effect create 8 nev exemption for religlous, educational
or cheritable bequests. To be exempt under Article 7122,
R.0.8,., a religious, educationsl or charitable bequest
must be used within the 8tate, and, by recent decision,
this geographical limitation on the use must be express-
ed in the will itself. resbyterisn Church in the United

P
States v. Sheppard, 198 W . 10 OLASTr WO
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men vho knew that death must soon come to him could by
accepting & consideretion less than "adequate and val-
uable" and, in addition, by meking certain "non-geo-
graphical™ stipulations as to use of the property trens-
ferred circumvent the requirements of both Article Tl22
and Article T7117.

Having thus resched the conclusion that this
trensfer vas not made for an "sdequate valuable considera-
tion", it 1s subject to tax 1if the transfer was made "in
contemplation of death".

In the leading case of United States v. Wells,
283 U.3. 1102, Mr. Chief Justice Hughes said:

"There can be no precise delimitation
of the trensactions embraced within the con-
ception of transfer 'in contemplation of
death' as there can be none in relation to
fraud, undue influence, due process of lav,
or other familiar legal concepts which are
applicable to many varying circumstances,
There is no escape from the necessity of
carefully scrutinizing the circumstances of
each case to detect the dominant motlive of
the donor in the light of his bodily and
mental condition, and thus to give effect to
the menifest purpose of the statute."”

Mr. Pavenstedt has a great deal to say about
this "dominant motive test" and the difficulties attend-
ant to 1its application in the Yale Law Review Article
previously quoted. He points out that shortly after the
Wells cese was decided the test was incorporeted in U.S.
Tres. Reg. 80 (1934 Ed.), Article 16 but that the vary-
ing decisions that followed and the discouraging record
of the Government 1n its sttempt to prove the requisite
motive of a dead men in contempletlion of death cases led
to T. D. 4966, 1940 - 1 Cum. Bull. 220, which, despite
the Wells case, in effect states, among other things,
that a transfer is in contemplation of death if it 1is
prompted by a motive associated with death, even though
it meay be motiveted more strongly by motives clearly a=s-
sociated with 1life. However, since Mr. Pavenstedt's
article was written, the Supreme Court has again spoken
on this matter. Allen v. Trust Co. of Georgia, 66 Sp.
Ct. 389, was decided January 28, 198b. The court says
that certlorari was granted because of conflict between
the judgment of the Circuit Court of Appeals and those
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of other circulits. The following parts of the opinion
reaffiym the "dominant motive" test.

"It was sgid in U. 3. v. Wells /oi-
tation omitted/ that & gift 1s in contem-
plation of death within the mesning of the
estate tax law if 'the motive which ine
duces' it 1is 'of the sort which leads to

- teatamentary disposition, . . . Since the
purpose of the contemplation of death pro-
vision was to reach substitutes for testa-
mentary dlspositions in order to prevent
evasions of the tex /gitstion to U.S. v.
Wells omitted/, the statute is satisTied,

8 said, vhere for any reason the dece-
dent beoomes concerned about what will hap-
pen to his property at his death and as a
result takes action to control or in some
manner affect its devolution.

"rhat is a correct statement of the
governing principle for it presumes the
existence of the requisite motive. The
trensfer is made in ocontemplation of death
if the thought of death is the 'impelling
cguse of the transfer'. Cilt Bank Farmers
Trust Co. v. McGowan 323

e trensrer mny be 8o
motivated oven thoush the decedent had no
ides thet he wes about to die. /[Liting
U.3. v. Wells/, On the other hand, every
men making & gift knows that what he gives
avay today will not be included in his es-
tate vhen he dies, All such gifts plainly
are not made in contemplation of death in
the statutory sense. Many gifts, even to
those who are the natural snd appropriate
objects of the donor's bounty, are motivat-
ed by 'purposes associated with 1life, reth-
er than with the distribution of property
in anticipation of desth.' [Ltting U. 8. v.
welln . Those motives cover a wide range.

Paul, Federal Estate & Gift Taxation
(1942) 1] 609 et seq.

"There may be the desire to recognize
special needs or exigencies or to discharge
moral cobligations. The gretificetion of
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such desire may be a more compelling mo-
tive than any though of death. iting

U. 3. v. Wells7. Whether such motive was
e domlnan contPolll or Lmpelll nmo-

%Eve %s a §ues§§on o! !ae§ !n eae§ cafe."
mphasis adde

Various evidentiary factors /See 1 Paul Fed~

eral Estate and Gift Taxation (1942) § 615 et seq./

or e presumption the transfer to the Friars
of Atonement was made 1n contemplation of death. The
advanced age of the transferor, the great value of the
property trensferred as well as its proportion to the
decedent's estate all seem to indicate that the deced-
ent was making a final disposition of his property.
Likewise, by the will itself, the Oblate Fathers, as'
residuarg legatees, receive $29,001.81 of the
$32,201.81 gross estate as estimated in the preliminary
Inheritence Tax Report. Thus Mr. Bitter by trensfer
before death and by will left virtuelly all he possess-
ed to the Catholic Church. . The trenafer being of the
bulk of his estate it would seem to be not only "a
part of the general testamentary scheme", 1 Federel
Estate and Gift Taxetion, previously cited, But the most
Twmportant part ol the Lestamentsry scheme. The churches
that are to be erected as an ultimate result of the trens-
fer are to be memoriels "to the honor of M». Albert M.
Bitter and his relstivea. . . and to the honor of Mrs.
Albert M. Bitter and her relatives®™. All these facts
point to the ¢onclusion that the thought of death, as a
controlling motive, prompted the transfer. Certainly
none of the facts at our disposal are sufficiently in-
dicative of "motives associated with life" to overcome
the statutory presumption that the trensfer was made in
contemplation of death. You are therefore advised that
the property treansferred by Albert M. Bitter to tle Priare
of the Atonement, Inc., 18 subject to inheritance tax by
virtue of Article 7117, R.C.S..

SUMMARY

In order to come within that part of
Article 7117, R.C.3., vhich provides that
transfers made within two years prior to
the death of the decedent are presumptively
made in contemplation of death the property
transaferred must constitute a material part
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of the estate or the trensfer must be in
the nature of & final distribution of pro-
perty. Annulty and agreement to build
churches did not constitute the adequate
valusble considerstion necessary to exempt
materisl part of estate trensferred within
two (2) years of desath from Stete inherit-
ance taxes. Where the submitted facts fail
to overcome the statutory presumption of
"contemplstion of death" the property trans-
ferred 1s sytject to inheritance tax by
virtue of Axticle 7117, R.C.3.

Yours very truly
ATTORNEY GENERAL OF TEXAS

By,;277

Mrs. Marietta Creel
Asaistant
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